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 This case is about a little girl (Baby Girl) who is a citizen of the Cherokee Nation, like 

her father, grandparents, and a multitude of generations before her. American Indian tribal 

citizenship with a federally recognized tribe is a unique concept in American law. E.g., Santa 

Clara Pueblo v. Martinez, 436 U.S. 49, 55 (1978) (“[Indian tribes] have power to make their 

own substantive law in internal matters. . . .”). Tribal citizens are beneficiaries of the federal 

government’s trust relationship with Indian tribes, and the federal government has promised to 

tribal citizens for centuries to assist in the maintenance of tribal governments, cultures, and 

sovereignty. Worcester v. Georgia, 31 U.S. 515, 556 (1831) (“[The Cherokee treaty], thus 

explicitly recognizing the national character of the Cherokees, and their right of self government; 

thus guarantying their lands; assuming the duty of protection, and of course pledging the faith of 

the United States for that protection; has been frequently renewed, and is now in full force.”). 

For centuries before the modern era of American Indian law and policy, government and 

private actors took concerted efforts to remove Indian children from their families to civilize and 

assimilate them. Matthew L.M. Fletcher & Wenona T. Singel, Indian Children and the Federal-

Tribal Relationship, 95 Neb. L. Rev. 885, 892-956 (2017). These actors believed Indian country 

was no place for a child, reservations were desolate, Indian people were poor, and Indian tribes 

cultivated the wrong cultural beliefs. In the middle of this century, state child welfare agencies 

and private adoption agencies removed so many Indian children that the United States Congress 

found that those entities had taken “an alarmingly high” percentage of Indian children. 25 U.S.C. 

§ 1901(4).  

In the new century, little has changed. The same views about Indian people, Indian tribes, 

and Indian reservations remain. Brandon Stahl & Maryjo Webster, Indian kids in foster crisis: 

Minnesota wrestles with a system that has put more American Indian children in foster care than 

any other state in the nation, Minneapolis Star-Tribune, Aug. 21, 2016 (“‘Minnesota is the only 

state that’s doing it right,’ [Mark] Fiddler said. ‘If anything, there should be more Indian children 

put into foster care.’”). The upshot, then and now, is the removal of Indian children from their 

families at inflated rates and intensive efforts to place Indian children as far from their Indian 
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relatives and homelands as possible. The private adoption industry then and now participates in, 

and frequently profits from, this situation. 

 In 1978, Congress enacted the Indian Child Welfare Act. Pub. L. 95-608, Nov. 8, 1978, 

92 Stat. 3069, codified at 25 U.S.C. §§ 1901-1934. The statute stated as a matter of national 

public policy that Indian tribes were the best caretakers of Indian children. The statute 

condemned as a matter of national policy the dedicated efforts of state and private actors to 

remove Indian children from their homes and relatives. The statute also established minimum 

procedural and substantive guidelines that state courts must follow and confirm before allowing 

an Indian family to be separated. The statute also confirmed as a matter of law tribal jurisdiction 

over Indian child welfare matters. 25 U.S.C. § 1902 (“The Congress hereby declares that it is the 

policy of this Nation to protect the best interests of Indian children and to promote the stability 

and security of Indian tribes and families by the establishment of minimum Federal standards for 

the removal of Indian children from their families and the placement of such children in foster or 

adoptive homes which will reflect the unique values of Indian culture, and by providing for 

assistance to Indian tribes in the operation of child and family service programs.”). 

 Today, we affirm the order of the South Carolina Supreme Court confirming the 

restoration of a Cherokee child to her home and fit biological father in accordance with the 

Indian Child Welfare Act. Adoptive Couple v. Baby Girl, 731 N.E.2d 550 (S.C. 2012). 

 

I 

 

A 

 

Federal Indian law and policy focused on American Indian children from the very 

beginning of American history. The first American treaty with Indian nations, the 1778 Treaty 

with the Lenape Nation (now known as the Delaware Nation), guaranteed the protection of 

Indian children from the British military. Treaty with the Delawares, art. 3, Sept. 17, 1778, 7 

Stat. 13 (“And the said deputies, on the behalf of their nation, engage to join the troops of the 

United States aforesaid, with such a number of their best and most expert warriors as they can 

spare, consistent with their own safety, and act in concert with them; and for the better security 

of the old men, women and children of the aforesaid nation, whilst their warriors are engaged 
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against the common enemy”) (emphasis added). American Indian education efforts began 

contemporaneously. On July 12, 1775, the Continental Congress appropriated $500 to educate 

Indians at Dartmouth. Marilyn Irvin Holt, Indian Orphanages 87 (2001). From then on, the 

federal government focused on Indian education policy to “civilize” Indian people. Frank 

Anthony Ryan, The Federal Role in American Indian Education, 52:4 Harv. Educational Rev. 

423, 424-25 (1982). Treaties between the United States and Indian tribes often detailed federal 

obligations to ensure the education of Indian children. E.g., Treaty with the Oneida, art. 3, Dec. 

2, 1794, 7 Stat. 47; Treaty with the Kaskakia, art. 3, Aug. 13, 1803, 7 Stat. 78. See generally 

Raymond L. Cross, American Indian Education: The Terror of History and the Nation’s Debt to 

the Indian Peoples, 21 U. Ark. Little Rock L. Rev. 941, 950 (1998/1999).  

 United States protections to Indian children also extended to land rights. The 1887 

General Allotment Act provided allotments for Indian children who were orphans. Act of Feb. 8, 

1887, 24 Stat. 388 (providing for the allotment of reservation lands “in severalty to any Indian 

located thereon in quantities as follows: . . . To each orphan child under eighteen years of age, 

one-eighth of a section; and To each other single person under eighteen years now living, or who 

may be born prior to the date of the order of the President directing an allotment of the lands 

embraced in any reservation, one-sixteenth of a section.”) (emphasis added). 

These obligations, specific to Indian children, are in addition to the general trust duty the 

federal government owes to all Indian people. United States v. Mitchell, 463 U.S. 206, 225 

(1983) (acknowledging “the undisputed existence of a general trust relationship between the 

United States and the Indian people”); Seminole Nation v. United States, 316 U.S. 286, 296 

(1942) (“[T]his Court has recognized the distinctive obligation of trust incumbent upon the 

Government in its dealings with these dependent and sometimes exploited people”). 

 

B 

 

Through most of American history, state governments offered little or no child welfare 

programs. John E.B. Meyers, A Short History of Child Protection in America, 42 Fam. L.Q. 449, 

452 (2008) (“[I]n the nineteenth and early twentieth centuries, child protection agencies were 

nongovernmental.”). Along with private agencies, the federal government offered limited 
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services. Id. at 452-53. “[F]or the first six decades of the twentieth century, protective services in 

most communities were inadequate and in some places nonexistent.” Id. at 454. 

Just as states began to establish formal child welfare programs in the mid-20th century, 

the federal government experimented with ceding Indian affairs authority to the states. E.g., 

Johnson-O’Malley Act, Act of April 16, 1934, 48 Stat. 596 (funding state education initiatives 

for Indian children); Public Law 280, Pub. L. 83-280, Aug. 15, 1953, 67 Stat. 588, codified in 

relevant part at 18 U.S.C. § 1162 (ceding criminal jurisdiction to certain states); 28 U.S.C. § 

1360(a) (parallel civil provision of Public Law 280).  

The federal government closed many Indian boarding schools, and states offered to 

incorporate Indian children into public schools, but states lagged behind in addressing their new 

obligations. Margaret D. Jacobs, A Generation Removed: The Fostering & Adoption of 

Indigenous Children in the Postwar World 6, 15-16 (2014). Worse, for Indian families, most 

state officials and workers in the middle part of the 20th century “deemed Indian families 

inherently and irreparably unfit . . . .” Id. at 7. State workers and state courts believed “foster care 

and adoption into non-Indian families as the best solution for dependent Indian children.” Id. at 

16. In 1958, the federal government initiated the Indian Adoption Project in an effort to reduce 

costs for both the federal and state governments. Id. at 6-7. Eventually, the federal government 

took a more active role in child welfare during the 1970s “in efforts to protect children from 

abuse and neglect.” Meyers, supra, at 453. Even before ICWA, the United States enacted the 

Child Abuse Prevention and Treatment Act in 1974, Pub. L. No. 93-247, Jan. 31, 1974, 88 Stat. 

4.  

In ICWA’s statement of national policy, Congress found that “an alarmingly high 

percentage of Indian families are broken up by the removal, often unwarranted, of their children 

from them by nontribal public and private agencies and that an alarmingly high percentage of 

such children are placed in non-Indian foster and adoptive homes and institutions.” 25 U.S.C. § 

1901(4). Congress also placed blame: “[T]he States, exercising their recognized jurisdiction over 

Indian child custody proceedings through administrative and judicial bodies, have often failed to 

recognize the essential tribal relations of Indian people and the cultural and social standards 

prevailing in Indian communities and families.” § 1901(5). See also Conference of Western 

Attorneys General, American Indian Law Deskbook § 13:1 (May 2016 update) (“Congress 

attributed this higher rate of separation to the insensitivity of many social workers to Indian 
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cultural values and social norms, including misevaluation of parenting skills and unequal 

application of considerations of factors such as parental alcohol abuse.”). 

ICWA is part of a larger shift in federal Indian law and policy toward tribal self-

determination. William C. Canby, American Indian Law in a Nutshell 30-35 (6th ed. 2015). The 

Indian Self-Determination and Education Assistance Act of 1975 (ISDEAA), Pub. L. 93-638, 

Jan. 4, 1975, 88 Stat. 2203, codified as amended at 25 U.S.C. § 5301 et seq., created a process 

favoring the administration of federal government programs in Indian country by Indian nations 

themselves, rather than federal agencies. It is estimated now that more than 50 percent of all 

federal Indian programs are administered by Indian nations. Geoffrey D. Strommer and Stephen 

D. Osborn, The History, Status, and Future of Tribal Self-Governance under the Indian Self-

Determination and Education Assistance Act, 39 Am. Indian L. Rev. 1, 1 (2014-2015). Cf. 

Cherokee Nation of Oklahoma v. Leavitt, 543 U.S. 631, 635-36 (2005) (describing tribal claims 

to millions in contract support costs alone in ISDEAA contracts). Federal appropriations are 

supplemented by tribal enterprise revenues. Randall K. Q. Akee, Katherine A. Spilde, and 

Jonathan B. Taylor, The Indian Gaming Regulatory Act and Its Effects on American Indian 

Economic Development, 29:3 J. Econ. Perspectives 185, 186 (2015). The provision of tribal 

government services has undergone a massive change since the beginning of the self-

determination era. See generally Harvard Project on American Indian Economic Development, 

The State of Native Nations: Conditions under U.S. Policies of Self-Determination 197-274 

(2008) (surveying tribal government services).  

ICWA allows Indian nations to make their own decisions about their children. Some 

tribes have established child welfare commissions to provide community input on child welfare 

decisions, including private adoptions. E.g., Waganakising Odawa Tribal Code of Law, §§ 5.201 

et seq. (creating the Little Traverse Bay Bands of Odawa Indians Child Welfare Commission); 

Sault Ste. Marie Tribe of Chippewa Indians Tribal Code, chap. 30, §§ 30.1201 et seq. (creating 

the Child Welfare Committee). These jurisdictional provisions can only function if the state 

agencies and courts comply with the tribal notice and intervention requirements. 

 

 

C 
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ICWA is “the ‘gold standard’ for child welfare[;] similar standards should be applied in 

all cases where children are placed in foster or adoptive placements.” Conference of Western 

Attorneys General, supra, § 13:1; Brief of Casey Family Programs at 2, 2013 WL 1279468. 

Even so, state law all too often allows quick and easy termination of Indian parental rights. 

Indian families are uniquely vulnerable to intrusive government intervention. “Cultural bias, 

racism, and a misunderstanding of poverty reflected in legal definitions and workers’ decisions 

to substantiate allegations of neglect make AI/AN families susceptible to biased treatment in 

child welfare systems.” Attorney General’s Advisory Committee on American Indian/Alaska 

Native Children Exposed to Violence, Ending Violence so Children Can Thrive 87 (Nov. 2014) 

(“Advisory Committee”). Governments remove Indian children from their homes 

“disproportionately.” Id. at 87 (“Even though the primary reason for child welfare involvement is 

neglect, AI/AN children are disproportionately removed from their homes and placed in foster 

care.”). ICWA is just as needed now as it was in 1978. 

In addition, as the South Carolina Supreme Court noted, Congress was also concerned 

with voluntary adoptions, given 25 U.S.C. § 1913, which provides for heightened protections for 

birth parents than most state laws, and 25 U.S.C. § 1915(a), which makes the placement 

preferences for Indian children applicable in any adoptive placement, not just those governed by 

state child welfare laws.1 Finally, ICWA provides for minimum federal standards to protect 

Indian children, parents, and tribes. The facts of this case, and the actions by the private agency 

attorneys, represents why those minimum standards are still so important today.  

 

II 

 

A 

 

In 2009, Baby Girl was born to a non-Native mother and a Cherokee citizen father. At the 

time of her birth, her father did not know her mother had decided to put her up for adoption, and 

her mother and father were not married. Regardless, Baby Girl is a citizen of the Cherokee 

                                                      
1 “As I see it, the purpose of the legislation is to put stricter controls on the adoption of Indian children, i.e. putting a 

stop to those people coming on the reservation and practically kidnapping the child and then putting it up for 

adoption.” Letter from Barry Goldwater, U.S. Senator, to Mr. and Mrs. David L. James (Sept. 29, 1977). 
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Nation of Oklahoma and this case is subject to the Indian Child Welfare Act. 25 U.S.C. § 

1903(4). 

 In 2008, Baby Girl’s parents were engaged to be married. Her mother lived in 

Bartlettsville, Oklahoma, where her paternal grandparents lived, and where both mother and 

father grew up. Father was stationed four hours away in Ft. Sill, Oklahoma, as an active duty 

service member. 731 S.E.2d at 569. When Mother told Father she was pregnant, he asked her to 

marry him, specifically so they could receive military medical care and housing. Mother refused, 

and cut off contact with Father. Father soon stopped trying to contact Mother. Both sides agree 

that the parties did not live together while Mother was pregnant, and that Father did not provide 

her with financial support. At one point, via text message, mother asked father if he would 

relinquish his rights if he would not pay child support. Id. Father replied, also by text message, 

he would give up his rights, though he testified he thought he was giving them up to mother, not 

agreeing to an adoption.  

 In 2009, Mother contacted the Nightlight Christian Adoption Agency. 731 S.E.2d at 565. 

Though Mother had known Father for many years, she and the Agency sought to keep father’s 

identity hidden from the Cherokee Nation. When Mother told her attorney, hired by the 

placement couple, that Father might be a citizen of Cherokee Nation, she wrote a letter to the 

Nation, misspelling Father’s name and providing to the Nation an incorrect birthdate. The Nation 

has stated there are at least three men with the same name as Father who are also citizens of 

Cherokee Nation born in the same year. Because of this falsification of the notice document, the 

Cherokee Nation was unable to verify Baby Girl’s eligibility for citizenship. Id. at 553-54. The 

Cherokee Nation has also stated that if the child had been determined to be a Cherokee citizen at 

that point, Baby Girl would have not been able to leave the state of Oklahoma under the 

Interstate Compact on the Placement of Children. Id. at 555. 

 However, Adoptive Couple took Baby Girl to South Carolina after her birth, and filed 

adoption action on September 18, 2009. It then took nearly four months for the Agency to serve 

Father, who received service on January 6, 2010, which was “days before father was scheduled 

to deploy.” Id. at 555. On that day, Father contacted his Judge Advocate General (JAG) attorney, 

who advised him to contact a family law attorney, which he did the next day. Within a week, 

Father had filed a summons and complaint to establish paternity, and four days later, on January 

18, he deployed to Iraq. Soon after, Cherokee Nation, after being notified by Father, identified 
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him as a citizen and Baby Girl eligible for citizenship. Adoptive Couple changed their South 

Carolina pleadings on March 30 acknowledging Baby Girl was Cherokee, and the Cherokee 

Nation intervened in the South Carolina adoption proceedings on April 7. Id.  

 After a three day trial in South Carolina, the family court found that ICWA was the 

controlling law and that Father had not voluntarily consented to the adoption. The court found 

that the Adoptive Couple failed to meet the evidentiary standards required by the law to support 

the adoption. The South Carolina Supreme Court affirmed the decision. 

 

B 

 

 We have also granted certiorari to address important issues of how Indian Child Welfare 

Act matters should be ethically adjudicated. The lower court found that “there were some efforts 

to conceal [Father’s] Indian status.” 731 S.E.2d at 554. We agree. The record shows Mother’s 

counsel, retained by Adoptive Couple, improperly spelled the Indian father’s name wrong and 

provided the wrong birth date when notifying the tribe, errors that prejudicially delayed the 

Cherokee Nation of Oklahoma’s intervention in this matter. Id. (“Because of these inaccuracies, 

the Cherokee Nation responded with a letter stating that the tribe could not verify Father’s 

membership in the tribal records. . . .”). Counsel also did not serve Father in a timely manner, 

similarly prejudicing his response. Id. at 555 (“Appellants filed the adoption action in South 

Carolina on September 18, 2009, three days after Baby Girl’s birth, but did not serve or 

otherwise notify Father of the adoption action until January 6, 2010. . . .”). Father was an active 

duty serviceman, unrepresented by counsel, about to be deployed to a war zone when Adoptive 

Couple’s counsel served him with the adoption papers. Id. (noting that counsel served Father 

“days before Father was scheduled to deploy to Iraq”). These delays, which may be actionable 

under state bar rules of professional conduct, American Bar Association Rules of Professional 

Conduct 1.3 (diligence), 3.4 (fairness to opposing party), and 4.3 (dealing with an unrepresented 

party), meant that Baby Girl lived for two years with strangers instead of her biological family. 

There is evidence that Mother attempted to deceive counsel and Adoptive Couple in the initial 

stages of the adoption process. Due diligence expected of counsel should, and did, uncover this 

deception. While counsel for both Mother and Adoptive Couple should have immediately 
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rectified any errors, they did not. By the time the South Carolina family court decided in favor of 

Father, Baby Girl was two years old.  

Unfortunately, counsel engaged in additional acts of likely professional misconduct. 

Adoptive Couple, apparently spurred on by counsel, engaged in a widespread media campaign to 

place Father and the Cherokee Nation in a negative light, and to critique the Indian Child 

Welfare Act. Litigating in the court of public opinion is a dangerous action for counsel. 

American Bar Association Model Rule of Professional Conduct 3.6 provides: 

A lawyer who is participating or has participated in the investigation or 

litigation of a matter shall not make an extrajudicial statement that the lawyer 

knows or reasonably should know will be disseminated by means of public 

communication and will have a substantial likelihood of materially prejudicing an 

adjudicative proceeding in the matter. 

Adoptive Couple and counsel have repeatedly appeared on national television and made 

statements to media outlets expressly designed to influence the outcome of this matter. No doubt 

counsel intended this media strategy to influence the Court’s certiorari decisionmaking. Supreme 

Court Rule 10(c) provides that the Court is more likely to grant certiorari to decide “an important 

question of federal law that has not been, but should be, settled by this Court.” Ethical breaches 

like these may contribute to the lack of compliance with ICWA, which is after all federal law.  

More importantly, noncompliance with ICWA harms children. The Attorney General’s 

Advisory Committee on American Indian/Alaska Native Children Exposed to Violence 

documented noncompliance with ICWA’s notice requirements. Advisory Committee, supra, at 

79. See also California ICWA Compliance Task Force, Report to the California Attorney 

General’s Bureau of Children’s Justice 9 (2017) (“California Task Force”) (“Despite ICWA’s 

federal mandate . . . systemic problems with compliance persist.”). As it did so horribly in this 

case, noncompliance with ICWA “jeopardizes the permanency of the child . . . .” Sherri Eveleth, 

Overview of ICWA: “the Most Ignored Federal Law Ever”, 2005 Neb. Law., Aug. 2005, at 20, 

23. We have previously ruled against those who would subvert federal law, and do so again 

today. Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 53-54 (1989) (“Had the 

mandate of the ICWA been followed . . . , of course, much potential anguish might have been 

avoided, and in any case the law cannot be applied so as automatically to reward those who 

obtain custody, whether lawfully or otherwise, and maintain it during any ensuing (and 
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protracted) litigation.”) (quotation marks and citation omitted). See also Brief of Casey Family 

Programs at 2, 2013 WL 1279468 (“What makes this case hard is the same thing that makes an 

unfortunate number of child custody disputes difficult: the failure of a party (the Adoptive 

Couple petitioners) to follow established procedures, and the instability in a child’s temporary 

custody that results.”).  

 The Court will refer these concerns to the relevant state bar disciplinary entities. 

 

III 

 

A 

 

 In Stanley v. Illinois, 405 U.S. 645, 647-58 (1972), we held that fathers of children born 

out of wedlock retained their parental rights under the Due Process Clause of the Fourteenth 

Amendment. There, the state of Illinois allowed for the state to declare the minor children of 

deceased mothers wards of the state without a hearing on the fitness of unwed, biological fathers 

to assume custody. We held that the presumption that unwed fathers were unfit violated the 

Equal Protection Clause of the Fourteenth Amendment. Id. at 658. In addition, while we have 

held that a parent’s right to care, custody, and control of their children in the cases of involuntary 

proceedings is not absolute, id., at 652, we have also held that the right to rear one’s children is a 

fundamental one, “so deeply rooted that ‘the fundamental liberty interest of natural parents in the 

care, custody, and management of their child does not evaporate simply because they have not 

been model parents.”  

 Father’s position in this case is not unique, but under ICWA he is due the protections a 

parent would have in an involuntary proceeding, one where the state is removing his child due to 

perceived inadequacy. While those heightened protections do apply to him, we also note the facts 

of this case also indicate Father is a fit parent, and due all of the Constitutional protections owed 

all parents, not just Indian parents. Amici American Association of Adoption Attorneys would 

have us put Father in the category of our decisions in Quilloin v. Walcott, 434 U.S. 246 (1978) 

and Lehr v. Robertson, 463 U.S. 248 (1983), where we determined that if a natural father 

“accepts some measure of responsibility for the child’s future,” he will receive constitutional 

protections as a parent, and if he is absent, he will not. Lehr, 463 U.S. at 262. 
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 The facts in this case do not support the argument that Father was an absent or 

uninvolved unwed father. The court best equipped to interpret the actions of the parties found 

that Father’s account of Mother’s behavior to be more believable than Mother’s account. Father 

was stationed at an Army base during much of Mother’s pregnancy, and unable to leave. During 

the first year of Baby Girl’s life, he was a deployed serviceman with the U.S. Army in Iraq. And 

we cannot ignore the fact that nearly two years has passed since the South Carolina Supreme 

Court decision, during which time Baby Girl has lived happily with fit Father, her step-mother, 

and sibling. Father’s position in this case is that of the parents in Stanley, and Troxel v. 

Granville, 530 U.S. 57 (2000), where we protected the parent’s fundamental right to care, 

custody, and control of their children against both that of the state and of private parties.  

 Adoptive Couple’s primary argument is that Father voluntarily terminated his parental 

rights, defeating the possibility that there could be an Indian family that would trigger the 

application of ICWA. Adoptive Couple points to 25 U.S.C. § 1903(9), specifically the definition 

of “parent” that excludes certain unwed fathers: “‘parent’ means any biological parent or parents 

of an Indian child or any Indian person who has lawfully adopted an Indian child, including 

adoptions under tribal law or custom. It does not include the unwed father where paternity has 

not been acknowledged or established . . .” (emphasis added). Adoptive Couple’s argument fails. 

 The record demonstrates that the Mother acknowledged Father’s paternity in a number of 

ways, including by notifying him of her pregnancy, and requesting the termination of parental 

rights. 731 S.E.2d at 552-53. Further, she “knew ‘from the beginning’ that Father was a 

registered member of the Cherokee Nation, and that she deemed this information ‘important’ 

throughout the adoption process.” Id. at 554. Father acknowledged his paternity in a number of 

ways, including his offer to enter into marriage with Mother upon learning of her pregnancy. 731 

S.E.2d at 553. He also sought a stay on the proceedings once adoption counsel served him with 

papers. Id. at 555 (“After consulting with his parents and a JAG lawyer at his base, Father 

contacted a lawyer the next day, and on January 11, 2010, he requested a stay of the adoption 

proceedings under the Servicemember’s Civil Relief Act . . . .”). We affirm the South Carolina 

Supreme Court’s holding that Father is a “parent.” Id. at 560. 

 Adoptive Couple’s claims that Father has voluntarily relinquished his parental rights also 

fail. ICWA provides that an Indian parent may voluntarily relinquish parental rights in a 

document “executed in writing and recorded before a judge of a court of competent jurisdiction 
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and accompanied by the presiding judge’s certificate that the terms and consequences of the 

consent were fully explained in detail and were fully understood by the parent or Indian 

custodian.” 25 U.S.C. § 1913(c). This consent must be given at least ten days after the birth of 

the child. The evidence pointed to by Adoptive Couple as evidence of his voluntary 

relinquishment is a text message, sent prior to Baby Girl’s birth, is plainly not compliant with § 

1913(c). Indeed, in no state is a parent allowed to relinquish parental rights via text message. 

Under no standard, and certainly not the minimum federal standard for Indian parents set by 

ICWA, is a text message considered a valid and legal relinquishment of parental rights.  

 Moreover, Stanley teaches that parental rights are not so weak they can be given up via 

text. It would be sickeningly ironic if the parental rights of a white man in Stanley could not be 

terminated without a formal hearing but the parental rights of a Cherokee man could be 

terminated by text message in violation of the plain language of a federal statute. 

 

B 

 

 Adoptive Couple, Mother, and the Guardian ad Litem claim ICWA conflicts with equal 

protection principles and urge the Court to apply a strict scrutiny analysis. We disagree. 

 Federal laws implementing the federal government’s trust relationship to Indian nations 

and Indian people are entitled to significant deference by courts through the rational basis test, 

not strict scrutiny. It is blackletter law that the relationship between United States and Indian 

people and Indian nations is inherently political and arises from the duty of protection 

undertaken by the federal government from its inception. Restatement of the Law, The Law of 

American Indians § 9 & cmt. a (Tentative Draft, April 22, 2015).  

We have repeatedly held that federal laws purporting to “further the Government’s trust 

obligation toward the Indian tribes” are entitled to deference. Morton v. Mancari, 417 U.S. 535, 

541-42 (1974). See also Washington v. Wash. State Commercial Passenger Fishing Vessel Ass’n, 

443 U.S. 658, 673 n.20 (1979); Washington v. Confederated Bands & Tribes of the Yakima 

Indian Nation, 439 U.S. 463, 500-501 (1979); United States v. Antelope, 430 U.S. 641, 645 

(1977); Moe v. Confederated Salish & Kootenai Tribes of the Flathead Reservation, 425 U.S. 

463, 479-481 (1976). “As long as the special treatment can be tied rationally to the fulfillment of 

Congress’ unique obligation toward the Indians, such legislative judgments will not be disturbed. 
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Here, where the preference is reasonable and rationally designed to further Indian self-

government, we cannot say that Congress’ classification violates due process.” Mancari, 417 

U.S. at 555. We hold that ICWA is a rational effort to fulfill the United States’ unique trust 

obligation to Indian children dating back to the Founding and exemplified in hundreds of treaties 

and federal statutes throughout American history. 

 We had squarely rejected constitution-based objections to exclusive tribal jurisdiction 

over Indian child welfare matters, even before the enactment of ICWA. In Fisher v. District 

Court, 424 U.S. 382 (1976) (per curiam), we held that a child custody dispute between Indian 

parents on reservation lands must be adjudicated in a tribal forum. Id. at 389. Foster parents 

brought adoption proceedings in state court, arguing that the denial of a state court forum was 

discriminatory treatment under the Fifth and Fourteenth Amendments. We rejected that claim, 

holding that even occasional discrimination against Indian parents is “justified” under the Indian 

trust relationship:  

The exclusive jurisdiction of the Tribal Court does not derive from the race of the 

plaintiff but rather from the quasi-sovereign status of the Northern Cheyenne 

Tribe under federal law. Moreover, even if a jurisdictional holding occasionally 

results in denying an Indian plaintiff a forum to which a non-Indian has access, 

such disparate treatment of the Indian is justified because it is intended to benefit 

the class of which he is a member by furthering the congressional policy of Indian 

self-government. 

Id. at 390-91 (citing Morton v. Mancari, 417 U.S. 535, 551-55 (1974)). 

 ICWA is fully consistent with centuries of federal Indian law and policy relating to the 

trust relationship between the United States and Indian children. In ICWA, Congress 

acknowledged its duty of protection to Indian nations and Indian people. 25 U.S.C. § 1901(2) 

(“Congress, through statutes, treaties, and the general course of dealing with Indian tribes, has 

assumed the responsibility for the protection and preservation of Indian tribes and their 

resources. . . .”). Congress further explicitly linked tribal self-government to Indian child 

welfare. § 1901(3) (“[T]here is no resource that is more vital to the continued existence and 

integrity of Indian tribes than their children and that the United States has a direct interest, as 

trustee, in protecting Indian children who are members of or are eligible for membership in an 

Indian tribe. . . .”). In later legislation, Congress reaffirmed its trust obligation to Indian children. 
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No Child Left Behind Act of 2002, 20 U.S.C. § 7401 (“It is the policy of the United States to 

fulfill the Federal Government’s unique and continuing trust relationship with and responsibility 

to the Indian people for the education of Indian children.”). 

 

1 

 

 ICWA’s jurisdictional provisions are rationally related to the federal trust obligation 

favoring tribal self-government and toward Indian children. State agencies and courts have a 

long history of removing Indian children from their homes and Indian families. State 

governments removed between 25 and 35 percent of all Indian children nationwide from their 

families, placing about 90 percent of those removed children in non-Indian homes. Indian Child 

Welfare Program, Hearings before the Subcommittee on Indian Affairs of the Senate Committee 

on Interior and Insular Affairs, 93rd Cong., 2d Sess., at 3 (1974) (statement of William Byler); 

American Indian Policy Review Commission Task Force Four, Report on Federal, State, and 

Tribal Jurisdiction 79 (July 1976). Some state agencies acted upon the worst kind of racial 

animus: At the Rosebud Sioux Reservation, state social workers implemented state policy that 

held the reservation was, by definition, an unacceptable environment for children and would 

remove Indian children on that basis alone. Indian Child Welfare Program, Hearings before the 

Subcommittee on Indian Affairs of the Senate Committee on Interior and Insular Affairs, 93rd 

Cong., 2d Sess., at 21-23 (1974) (statement of William Byler).  

In the 21st century, state agencies still tend to favor termination of Indian parental rights 

even though about 80 percent of Indian child welfare cases involve neglect, and not physical or 

sexual abuse. Advisory Committee, supra, at 75 (“Of all AI/AN cases of maltreatment, 79.4 

percent are neglect, 10.6 percent are physical abuse, and 5.2 percent are sexual abuse.”); see also 

id. at 87 (“Of all maltreatment victims, 89.3 percent of AI/AN children were involved in the 

child welfare system because of a disposition of neglect compared to 78.3 percent of all children 

nationwide.”). Indian families are uniquely vulnerable to intrusive government intervention. Id. 

(“Cultural bias, racism, and a misunderstanding of poverty reflected in legal definitions and 

workers’ decisions to substantiate allegations of neglect make AI/AN families susceptible to 

biased treatment in child welfare systems.”). Governments remove Indian children from their 

homes “disproportionately.” Id. at 87 (“Even though the primary reason for child welfare 
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involvement is neglect, AI/AN children are disproportionately removed from their homes and 

placed in foster care.”).  

ICWA’s jurisdictional provisions were designed to address these outcomes and related 

issues, and to allow Indian nations to make their own decisions about their children. See 

generally Native Nations Institute & National Indian Child Welfare Assn., Tribal Child Welfare 

Codes as Sovereignty in Action: A Guide for Tribal Leaders 8-9 (draft manuscript 2016). For 

example, some tribes have established child welfare commissions to provide community input on 

child welfare decisions. E.g., Waganakising Odawa Tribal Code of Law, §§ 5.201 et seq. 

(creating the Little Traverse Bay Bands of Odawa Indians Child Welfare Commission); Sault 

Ste. Marie Tribe of Chippewa Indians Tribal Code, chap. 30, §§ 30.1201 et seq. (creating the 

Child Welfare Committee). These jurisdictional provisions can only function if the state agencies 

and courts comply with the tribal notice and intervention requirements. 

 

2 

 

 ICWA’s placement preferences and active efforts requirements designed to prevent the 

break-up of Indian families, are rationally related to the federal trust obligation toward Indian 

children. At the time ICWA was enacted, state agencies placed 85-90 percent of Indian children 

removed from their homes into non-Indian homes. Indian Child Welfare Program, Hearings 

before the Subcommittee on Indian Affairs of the Senate Committee on Interior and Insular 

Affairs, 93rd Cong., 2d Sess., at 3 (April 8–9, 1974) (statement of William Byler) (estimating 90 

percent); Terry A. Cross, Kathleen A. Earle & David Simmons, Child Abuse and Neglect in 

Indian Country: Policy Issues, 81:1 Families in Society: The Journal of Contemporary Social 

Services 49, 51 (2000) (“In 16 states in 1969, 85 percent of the Indian children were placed in 

non-Indian families.”). 

 In the 21st century, Indian families remain targets of severe and intrusive government 

intervention all too often based on lack of personal resources. The Attorney General’s Advisory 

Committee on American Indian/Alaska Native Children Exposed to Violence recently found that 

Indian families are subjected to break-up by government agencies that do not provide active 

efforts to assist those families. Advisory Committee, supra, at 72 (“Native children are often 

removed from their mother for ‘failure to protect’ or because the mother lacks resources to 
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support the child. Rather than working with the mother to resolve the problems, children are 

removed too frequently, and few services are provided to help the mother regain custody of her 

children.”).  

State agencies still routinely misunderstand Indian cultural practices, and emphasize 

values that are harmful to Indian children. Marian Bussey and Nancy M. Lucero, Re-examining 

Child Welfare’s Response to ICWA: Collaborating with Community Based Agencies to Reduce 

Disparities for American Indian/Alaska Native Children, 35 Children and Youth Services 

Review 394, 396 (2013) (“Long-used approaches in child welfare stressing individualism, 

independence, confidentiality, and authority through formal education often are in direct conflict 

with traditional Native values.”). Indian parents are placed in a dilemma when dealing with state 

agencies: “either renounce their culture or lose their children.” Marian Bussey and Nancy M. 

Lucero, Re-examining Child Welfare’s Response to ICWA: Collaborating with Community 

Based Agencies to Reduce Disparities for American Indian/Alaska Native Children, 35 Children 

and Youth Services Review 394, 396 (2013) (“Misunderstandings of cultural practices, as well 

as tribal values often at odds with values of the dominant culture, can leave Native families in a 

no win situation—either renounce their culture or lose their children.”).  

 Conversely, in a study of more than 100 tribal child welfare codes, roughly one-third of 

studied Indian nations have adopted “alternative response efforts,” differing from the standard 

“policing and punitive model” adopted by most governments. Native Nations Institute & 

National Indian Child Welfare Assn., supra, at 8-9. These efforts are “designed to build and 

repair relationships within families and communities and prevent more drastic interventions such 

as removal, termination of parental rights, and adoption.” Id. at 8. The Attorney General’s 

Advisory Committee on American Indian/Alaska Native Children Exposed to Violence recently 

found “[t]here is growing evidence that Native youth who are culturally and spiritually engaged 

are more resilient than their peers.” Advisory Committee, supra, at 81; see also id. at 91 n. 37 

(collecting studies). Indian families simply do better when exposed to traditional tribal cultural 

resources and practices. Bussey & Lucero, supra, at 396 (“Kinship bonds, community and tribal 

connections, values and traditions, language, spirituality, and cultural practices are all elements 

fundamental to preserving and strengthening Indian families.”). 

 

3 
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 ICWA’s procedural requirements are rationally related to the federal trust obligation to 

Indian children. Before ICWA, the “[r]emoval of Indian children [was] so often the most casual 

kind of operation . . . .” Indian Child Welfare Program, Hearings before the Subcommittee on 

Indian Affairs of the Senate Committee on Interior and Insular Affairs, 93rd Cong., 2d Sess., at 

19-20 (1974) (statement of William Byler). Indian parents rarely received adequate notice, 

almost never received paid counsel, and generally had no meaningful opportunity to respond to 

state agency allegations. Before ICWA, state actors removed Indian children with “few standards 

and no systematic review of judgments” by impartial tribunals. Id. at 62 (Statement of Dr. Carl 

Mindell and Dr. Alan Gurwitt). South Dakota had taken Indian children at the Sisseton-

Wahpeton Reservation without even providing notice to Indian families, with state courts then 

placing the burden on the Indian parent to prove suitability to retain custody. Id. at 67-69 

(Statement of Cheryl DeCoteau). Senator Abourezk, chairman of the Subcommittee on Indian 

Affairs, concluded after hearing much of this testimony: 

[W]elfare workers and social workers who are handling child welfare caseloads 

use any means available, whether legal or illegal, coercive or cajoling or 

whatever, to get the children away from mothers they think are not fit. In many 

cases they were lied to, they given documents to sign and they were deceived 

about the contents of the documents. 

Id. at 463 (Statement of Sen. Abourzek). See also Conference of Western Attorneys General, 

supra, § 13:1. 

 

4 

 

 Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30 (1989), is squarely on 

point with today’s decision. There, we addressed the application of ICWA to a private, voluntary 

adoption. Indian parents and another adoptive couple also sought to “defeat the ICWA’s 

jurisdictional scheme,” id. at 51, an effort we rejected on the plain language of the statute, but 

also because to affirm such as adoption would defeat the purpose of ICWA. In fact, Holyfield 

was a considerably more difficult one that the case we address today. There, as with this matter, 
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adoptive parents and their counsel intentionally attempted to subvert ICWA. There, we 

concluded: 

It is not ours to say whether the trauma that might result from removing these 

children from their adoptive family should outweigh the interest of the Tribe—

and perhaps the children themselves—in having them raised as part of the 

Choctaw community. Rather, “we must defer to the experience, wisdom, and 

compassion of the [Choctaw] tribal courts to fashion an appropriate remedy.” 

Id. at 54. Here, we need not worry about the possible trauma – Baby Girl is already with her 

Father, and this decision preserves this beautiful Indian family. 

 

 

 


